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"We mean to make things over 
We're tired of toil for naught 
But bare enough to live on; never 
An hour for thought. 
We want to feel the sunshine: we 
want to smell the flowers 
We're sure that God has willed it 
And we mean to have eight hours. 
We're summoning our forces from 
Shipyards, shop and mill 
Eight hours for work, eight hours for rest 
Eight hours for what we will. 

-popular song of the 1880s 



The Historical Background for Overtime 

The concept of overtime is a relatively recent phenomenon, due to the fact that before one can 
be said to be "over time," there must first be an established consensus as to what constitutes 
"normal time." Centuries of debate were required to determine this. During the Middle Ages, 
an apprentice generally was expected to work whenever the sun was up. A cathedral bell 
typically rang in towns to serve as an official pronouncement of sunset and, hence, the end of 
the work day. Typically, an apprentice worked 16 or 17 hours during the summer compared 
to about 11 in the wintertime. Meal breaks also varied in length depending on the season, but 
typically ranged between two and a half and three and a half hours. Apprentices were often 
granted the "privilege" of working nights also if they felt a need to accelerate their leaming 
process, but few had the stamina to do so. 

Since the concept of a normal work day was so expansive, the notion of overtime was 
inconceivable. This state of affairs lingered until the dawn of the industrial age. Rather than 
labor for a specific person who was the proprietor of a business, it became common for a 
worker to toil in a factory. The regimented, impersonal nature of this environment gave rise 
to a widespread organized labor movement throughout much of the western world, as 
employees sought to gain some influence over their working conditions. 

The first prominent issue was the amount of time a worker ought to be expected to surrender 
to the employer's control in exchange for the opportunity to obtain the financial wherewithal 
to live. The concept of equal balance quickly caught on, whereby a day should consist of 
equal eight hour increments devoted to sleep, work, and personal pursuits. Promotion of this 
concept took on a high profile in England, with the first annual Eight Hour Day Parade in 
1856. Horse drawn floats and displays of workers' skilled craftsmanship were used to 
entertain the populace and embed the concept of the eight hour day in their minds. In 1856, 
the following motion was approved in England: 

This meeting is of the opinion that the time has arrived 
when the system of eight hours per day should be 
introduced into the building trades, and that the 
laborious nature of the trade, and the continued exposure 
to the excessive heat of the climate loudly calls for such 
a reform. 

The American labor movement pressed for a similar concession and partially succeeded in 
1868, when Congress passed a law stipulating that federal laborers, workmen, and mechanics 
would work an eight hour day. The effort to gain similar treatment in the private sector led to 
proclamation of new local holidays, known as Labor Days, which were set aside for parades 
honoring workers and promoting the cause of the eight hour day. Congress made this an 
officially recognized holiday in 1894. It is unclear whether anyone foresaw possible future 
controversies over the question of whether school years ought properly to commence prior to 
that day. 



In spite of the Congressional gesture to establish Labor Day as an official national event, the 
underlying cause of the eight hour work day continued to face stiff resistance from employers. 
Violent strikes became commonplace. Congress finally stepped in and mandated the eight 
hour day for railroad workers (for reasons of public safety) in 1916. Bloody strikes in other 
employment areas continued. Finally, in 1938, Congress acted in a more global fashion by 
passing the Fair Labor Standards Act. This law established the forty hour work week as the 
required limit. It also created a minimum hourly wage and banned child labor in interstate 
commerce. In addition, it mandated that overtime pay at "time and a half rates" be given to 
employees exceeding the forty hour limit. A primary catalyst for inclusion of this overtime 
mandate was the belief that it would pressure employers into creating more jobs, thereby 
reducing the egregiously high unemployment rates brought on by the Great Depression. 

For decades afterward, it was accepted that the tenth amendment to the US .  Constitution 
(reserving all powers to the states unless explicitly granted to the federal government 
elsewhere in the Constitution) rendered the Fair Labor Standards Act inapplicable to 
employees of state government or their local political subdivisions. In 1966, the Department 
of Labor decided to challenge this assumption. It obtained Congressional authorization to 
require FLSA compliance by publicly operated hospitals, nursing homes, schools, or transit 
systems. A court challenge was immediately filed by the National League of Cities and the 
National Governor's Association, and the Department of Labor was enjoined from enforcing 
the regulation for public employees. In 1976, the Supreme Court ruled that FLSA provisions 
could not be applied if they impaired states' ability to engage in "traditional government 
functions." The Department of Labor immediately began to define which functions were 
nontraditional. A 1985 Supreme Court case involving one such nontraditional function, local 
public transit, resulted in a complete reversal of the 1976 decision. The Supreme Court 
decided that the FLSA applied to a11 state and local government employers. The Court 
declared that states' rights were adequately protected by the structure of the federal 
government itself, because the political process ensures that federal laws that unduly restrict 
the states will not be promulgated. 

Fairfax County Public Schools officials consulted with legal counsel and arrived at the 
following conclusions: 

1) All educational employees are exempt from the FLSA. 

2) A11 merit system employees S-19 and below (1985 pay system) are covered under the 
FLSA. 

3) All bus drivers and food service employees are covered under the FLSA. 

4) Individuals covered under the FLSA are entitled to time and one-half for work in excess of 
40 hours per week. 



As a practical matter, the Fairfax County Public Schools had adopted an overtime regulation 
many years earlier, so the FLSA compliance requirement was not very challenging. Route 
supervisors, bus drivers, and bus attendants were added to the list of overtime eligible 
employees by applying FLSA criteria for determining nonexempt status. In one sense the old 
overtime policy had been more liberal than is required by the FLSA. The old policy had 
measured overtime pay eligibility on a daily basis, that is, time worked in excess of 8 hours on 
any one day. The new policy conformed to the weekly 40 hour measurement orientation 
required by the FLSA. 

What the Fair Labor Standards Act Entails 

The Fair Labor Standards Act divides employees up into two categories, exempt and non- 
exempt. An exempt employee is excluded from the overtime provisions of the Act. As a 
general rule, an exempt employee exercises independent discretion and spends less than 20% 
of the time performing duties that are commonly associated with overtime-eligible positions. 
A non-exempt employee's work is typically viewed as routine, with established standards and 
rules to guide actions. 

The FLSA specifies both a "Long Test" and a "Short Test" to guide the process of 
determining whether a given employee is eligible for overtime. These tests are outlined 
below: 

Short Test 

--salary is greater than or equal to $250 per week (exclusive of board, lodging 
or other facilities compensation; 

-primary duty is managing an enterprise, department, or subdivision, customarily 
directing the work of 2 or more employees 

Long Test 

Primary Duty: management of the organization or a recognized 
subdivision of the organization 

Authority: regularly directs the work of at least 2 other employees, 
has authority or particular influence to hire, fire, or take 
other action toward these employees, and exercises 
discretionary powers 

Percent of time spent on non-exempt duties: 
no more than 20% (40% for retail or service establishments) 
of hours worked are spent on activities that are not directly 
or closely related to exempt duties 



Pay rate: salary basis, at least $155, not including board, lodging, or 
other facilities compensation 

Miscellaneous: ownership of at least a 20% interest in the employing 
organization, authority to direct the operations of an 
independent established or physically separated branch 
establishment 

Exempt employees are always paid on a salaried basis. Nonexempt employees cannot waive 
their rights to overtime pay. Employees subject to the FLSA overtime positions must be paid 
at the time and a half rate: Straight time pay is not allowable. Compensatory time may be 
offered to state and local government employees, in lieu of overtime pay, provided: 

1) the compensatory time awarded is one and a half times the overtime hours worked; 

2) there are written provisions governing the procedures for awarding compensatory time, set 
forth in a collective bargaining agreement, memorandum of understanding, or any other 
agreement between the public agency and representatives of such employees; or 

3) in the case of employees not covered by the agreement in 2) above, an agreement or 
understanding must be arrived at between the employee and the employer before the 
performance of the work; 

4) the employee must not be awarded compensatory time which would cause the outstanding 
balance of unused time to exceed agreed upon organizational maximums; 

5) an employee who terminates employment with unused compensatory time must be paid 
for that time at the average hourly rate during the last 3 years of employment, or the fmal 
rate of pay, whichever is higher; 

6 )  the employee is permitted by the employer to exercise use of the compensatory time 
within a reasonable time after making a request to do so, unless the use of the 
compensatory time would unduly disrupt the operations of the employer. 

Common Overtime Violations 

Many of the most common violations of FLSA overtime regulations apply to commercial 
settings. Outside of straightforward noncompliance, the most common public sector 
violations as noted by Paychex, Inc., a national consultant, are as follows: 

1) "Banking" extra hours worked one week to be paid the next week at straight time 

Each week stands alone. An employer may not tell an employee who works 48 hours that 
no overtime will be granted, because the person will be assigned to work only 32 hours 
the following week and will "average out to 40." 



2) Paying overtime to a split-rate employee at the lower rate 

Many employees work in more than one capacity during the course of the same week. 
Regardless of the work performed, an employee's overtime pay is required to be 
calculated at one and one-half times the weighted average of the two rates for the week. 
The payroll software used by the Fairfax County Public Schools prior to this year was not 
capable of computing the required weighted average, so employees in multiple positions 
were paid at their highest rate regardless of which position caused the overtime to occur. 
The current software computes the weighted average. 

3) Not granting overtime pay to employees who work beyond 40 hours without seeking 
permission from their supervisors 

Overtime pay must be granted for all hours beyond 40 in the same week, regardless of 
whether the time was authorized in advance. 

Liabilities for Violations of FLSA Requirements 

Misclassifying a non-exempt employee as an exempt one may result in fines and penalties 
imposed by the Department of Labor amounting to up to two years of back overtime (three 
years if the violation is judged to be "willful"). A more straightforward violation, such as a 
systematic pattern of refusing to pay overtime to non-exempt employees who work it, can 
result in criminal charges. A Department of Labor audit may occur at any time. Federal data 
from Fiscal Year 1996 reveals that 41,201 compliance actions were taken, of which 1,055 
pertained to the public sector. The amount of compensation liability determined amounted to 
$98.3 overall, $13.1 million for the public sector employers. 



Overtime Around the Region 

As would be expected, given the universal applicability of the Fair Labor Standards Act 
(FLSA), local school districts in the area uniformly provide compensation for overtime 
worked by employees in designated non-exempt positions. Montgomery designates some 
additional employees as eligible for straight-time pay, although compensatory time hours are 
awarded on a time-and-a half basis. Alexandria, Arlington, Fairfax, and Loudoun pay 
overtime exclusively at time-and-a-half rates. 

Alexandria, Loudoun, Montgomery, and Prince William make provisions under certain 
circumstances for non-exempt personnel to receive compensatory time in lieu of overtime 
pay. Mutual agreement by the employee and the supervisor is required in order for 
compensatory time to be awarded. Prince William makes formal policy provision to 
accumulate an unused compensatory time balance up to a maximum of 240 hours. 

Only one system in the area could be identified which allows exempt employees to be 
awarded compensatory time, and that system permits it only under very restricted 
circumstances. Prince William permits "limited compensatory time" to be granted to 
managers under extraordinary circumstances approved by the Superintendent. Out of town 
recruiting trips are a common circumstance giving rise to the awarding of compensatory time. 
At Fairfax, on rare occasions, typically involving extensive snow removal efforts, exempt 
crew supervisors are awarded overtime pay by the Superintendent. 

Some comparative data on budgeted and actual overtime expenditures in recent years is 
shown in the chart, "OVERTIME AROUND THE REGION." Data was not available from 
each jurisdiction for all years shown. Montgomery's data combined part time pay with 
overtime so it is not shown. Figures for Fiscal Years 1996 through 1999 represent actual 
costs incurred, while budgeted figures are shown for Fiscal Years 2000 and 2001. 

What does the chart show? In terms of total overtime costs, Fairfax incurred the highest 
actual expenditures for the period from 1997 to 1999, and is projected to continue to do so in 
the year 2000 and 2001. This result is to be expected, since the other districts are much 
smaller. When the overtime amounts are expressed in terms of the costs per 1,000 students, 
Fairfax shows the following patterns with respect to the regional averages: 

Fairfax Region 



OVERTIME AROUND THE REGION 

Fiscal Alexandria Alexandria 
Year 

Total Cost 
Overtime per 1.000 

Cost students 

Arlington Arlington 

Total Cost 
Overtime per 1,000 

Cost students 

Fairfax Fairfax Loudoun Loudoun Prince Prince Regional Regional 
William William Averages Averages 

Total Cost Total Cost Total Cost Total Cost 
Overtime per1,OOO Overtime perl.OOO Overtime perl.OOO Overtime per1,OOO 

Cost students Cost students Cost students Cost Students 



Fairfax was well below the average in 1999 and has been generally near the average the rest of 
the time. Alexandria and Prince William have typically had the lowest costs, while the 
expenditures by Arlington and Loudoun have been relatively high. There was a general trend 
around the area for overtime to increase from 1997 to 1999, and Fairfax mirrored this. The 
impacts of the labor shortages felt around the region, as the unemployment rate has plunged to 
a level approaching I%, are presumably a primary cause of the rise in overtime pay awarded. 



Overtime Patterns at the Fairfax County Public Schools 

The FLSA standards for classifying employees have been applied by staff and a determination 
has been made that all employees at grade 20 or above on the US scale, plus all teachers, are - ~ 

exempt. Bus drivers, bus attendants,food services staff, instructional assistants, and 
employees at grade 19 or below on the US scale are non-exempt and, hence, eligible for 
overtime pay. There are 14,274 exempt employees, or 63% of the total work force. There are 
8,247 non-exempt employees. Nationwide, 60% of employees are non-exempt. 

In order to be consistent with the County government's practice, the definition of hours 
worked at the Fairfax County Public Schools excludes time taken for paid annual, personal, or 
sick leave, as well as hours for unpaid leave. Paid nonwork days for transportation personnel 
are also excluded, as are callback hours. Some employee organizations believe that the 
imposition of working extra hours beyond the regular schedule on, say, Friday, is the same 
regardless of whether there was a day off Monday. These groups would like for overtime pay 
to apply to all paid hours beyond 40 in a given week. Such a change would, of course, have a 
budgetary impact. 

Overtime by Location 

Where have overtime costs been incurred in recent years? The chart, "Historical Trends in 
Overtime Costs at the Fairfax County Public Schools," portrays charges by school or 
significant administrative section across the district. 

At school sites, overtime has been occurring as follows: 

Elementary Schools $26,747 $32,659 $44,051 $77,245 

Middle Schools 3,107 8,433 45,702 42,873 

High Schools 7,601 16,524 92,633 114,363 

All three levels reflect steady increases in costs, with the change at the high school level being 
particularly dramatic, although overtime still constitutes a minute portion of overall 
compensation for non-exempt employees. Overall, schools accounted for 1.8% of the 
district's total overtime expenditures in 1996, and that share rose to 9.4% by 1999. It should 
be noted that custodial overtime was budgeted centrally during these years, as part of 
Facilities management. Costs charged to this account ranged from a low of $373,291 in 1998 
to a high of $758,653 in 1996. In Fiscal Year 2000, custodial overtime is budgeted at the 
specific school sites. 





Historical Trends in Overtime Costs at the Fairfax County Public Schools 

FY 96 FY 97 FY 98 FY 99 
Actual Actual Actual Actual 

Organizational Unit 

Office of Logistical and Operational Services 
Office of Energy Management 
Design and Construction Services 
Facilities Planning Services 
Office of Maintenance Services 
Plant Operation Services 

Department of Financial Services 

Assistant Superintendent 
Finance and Accounting Services 
Office of Budget Services 
Payroll Management 
FAME Project 

Department of General Services 

Office of Supply Operations 
Office of Risk Management 
Office of Vehicle Operations 

Deaprtment of Human Resources 

Assistant Superintendent's Office 
Teacher Performance Evaluation Office 
Office of Employment Services 
Office of Support Employment Services 





Historical Trends in Overtime Costs at the Fairfax County Public Schools 

FY 96 FY 97 FY 98 FY 99 
Actual Actual Actual Actual 

Organizational Unit 

SUBTOTALS, ADMINISTRATIVE DEPARTMENTS 2,075,978 1,247,810 1,857,887 2,248,932 

Area 1 Schools 
Elementary 

Barden 
Belle View 
Bucknell 
Bush Hill 
Bush Hill Center 
Cameron 
Cardinal Forest 
Cheney 
Cherry Run 
Clerrnont 
Crestwood 
Forestdale 
Fort Belvoir 
Fort Hunt 
Franconia 
Garfield 
Groveton 
Groveton Center 
Gunston 
Halley 
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Historical Trends i n  Overtime Costs at the Fairfax County Public Schools 

FY 96 FY 97 FY 98 FY 99 
Actual Actual Actual Actual 

Organizational Unit 

West Springfield 
White Oaks 
Woodlawn 
Woodley Hills 

Subtotal, Area I Elementary Schools 

Area I Middle Schools 

Hayfield 
Irving 
Key 
Key Center 
Lake Braddock 
Sandburg 
Twain 
Whitman 

Subtotal, Area I Middle Schools 

Area I High Schools 

Bryant 
Edison 
Hayfield 
Lake Braddock 
Lee 



Historical Trends i n  Overtime Costs at the Fairfax County Public Schools 

FY 96 FY 97 FY 98 FY 99 
Actual Actual Actual Actual 

Organizational Unit 

Mount Vernon 
Pulley Center 
West Potornac 
West Springfield 

Subtotal. Area I High Schools 

Area II Elementary Schools 

Annandale Terrace 
Bailey's 
Beech Tree 
Belvedere 
Bonnie Brae 
Braddock 
Bren Mar Park 
Brookfield 
Bull Run 
Burke Center 
Canterbury Woods 
Centre Ridge 
Centreville 
Clifton 
Columbia 
Cub Run 
Deer Park 
Fairfax Villa 



Historical Trends in  Overtime Costs at the Fairfax County Public Schools 

FY 96 FY 97 FY 98 FY 99 
Actual Actual Actual Actual 

Organizational Unit 

Fairview 
Glen Forest 
Green Acres 
Greenbriar East 
Greenbriar West 
Jerrnantown 
Laurel Ridge 
Laurel Ridge Center 
Layton Hall 
Lees Corner 
Little Run 
London Towne 
Mantua 
Mantua Center 
North Springfield 
North Springfield Center 
Oak Hill 
Oak View 
Olde Creek 
Olde Creek Center 
Parklawn 
Poplar Tree 
Ravensworth 
Sleepy Hollow 
South Centreville 
Terra Centre 
Union Mill 
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Historical Trends in Overtime Costs at the Fairfax County Public Schools 

FY 96 FY 97 FY 98 FY 99 
Actual Actual Actual Actual 

Organizational Unit 

Fairhill 
Flint Hill 
Floris 
Forest Edge 
Forestville 
Fox Mill 
Franklin Sherman 
Freedom Hill 
Graham Road 
Great Falls 
Haycock 
Herndon 
Hunters Woods 
Hutchison 
Kent Gardens 
Kilmer Center 
Lake Anne 
Lemon Road 
Louise Archer 
Marshall Road 
Mosby Woods 
Navy 
Oakton 
Pine Spring 
Shrevewood 
Spring Hill 
Stenwood 
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Historical Trends in Overtime Costs at the Fairfax County Public Schools 

FY 96 FY 97 FY 98 FY 99 
Actual Actual Actual Actual 

Organizational Unit 

Falls Church 
Falls Church ESL Center 
Herndon 
Langley 
Madison 
Marshall 
McLean 
Oakton 
Pimmit Hills 
South Lakes 

Subtotals, Area Ill High Schools 

GRAND TOTALS 



On the administrative side, significant overtime was incurred in the following functional areas 
in 1999: 

1999 Overtime 

Maintenance Services 
Risk Management 
Vehicle Operations 
Employment Services 
Information Technology Infrastructure 
Grants and Self-supporting Fund 
Food Services 

Fulfilling maintenance work orders, as well as addressing the installation and maintenance 
issues associated with computers, appear to be the most prominent drivers of overtime costs, 
with transportation demands coming in third. Most of the areas shown above have generated 
relatively high levels of overtime throughout the four years reviewed. Areas which showed 
particularly high proportional growth in costs from 1996 to 1999 were Employment Services, 
Vehicle Operations, the Grants and Self-supporting Fund, and Food Services. The workload 
associated with recruitment of unprecedented numbers of teachers likely was the primary 
factor in driving up overtime costs for Employment Services. Labor shortages probably had a 
major impact on the overtime levels for the transportation and food services personnel. 

No data on actual overtime costs incurred thus far in Fiscal Year 2000 is shown on the chart. 
A definitional change was enacted in order to adapt to the provisions of new payroll software 
installed in July 1999. The old system measured overtime the traditional way: if an employee 
paid $10 an hour worked 45 hours, there would be overtime pay of $75, computed by 
multiplying 5 x $10 x 1.5. The new system is designed to reflect overtime as being only the 
excess rate: thus, the overtime in the previous example would be said to be 5 x $40 x .5, or 
$25, the amount earned beyond the normal hourly rate with respect to the 5 overtime hours 
worked. At the same time, the new software has a category called "overbase pay." This 
refers to pay granted to employees who work more than their base hours in any given week. 
For example, a food service worker might have a normal schedule calling for 30 hours of 
work per week. If that individual works 38 hours, then there will be 8 hours of "overbase 
pay." The pay for the 8 extra hours will still be awarded at straight time rates, but it is 
intended to be recorded in a separate account designed to generate managerial awareness of 
the extent to which employees are used in a manner deviating from their base schedules. In 
the case of the person who worked 45 hours, described previously, with $75 of overtime pay, 
the system should, as described, charge $25 to overtime and lump the other $50 in with the 
overbase charges. In actuality, some software problems have been experienced thus far, so 
that often the entire amount is charged to overbase and nothing is charged to overtime. At any 
rate, for purposes of this study, it was decided to bypass the accounting system and rely on the 
payroll system for information about current year overtime costs. 



Payroll Data on Overtime Use in Fiscal Year 2000 

Year-to-date payroll information was obtained covering all payrolls processed as of February 
23,2000. There were 10,727 different records pertaining to overtime, callback pay, or 
overbase pay. There are eight different categories of pay tracked within these 3 broad 
classifications: 

Overtime: 
Overtime 
Manual Adjustments to Overtime 

Callback Pay: 
Regular Callback Pat 
Community Use 
Acts of Nature 

Overbase Pay: 
Regular 
Community Use 
Acts of Nature 

Any given employee could have pay in multiple categories. Thus, although there are 10,727 
total records involving these types of pay, there are only 5,592 separately identifiable 
employees who earned it. Earlier, it was reported that there are 8,247 non-exempt positions in 
the district, so this means that roughly 213 of such employees have earned overtime, callback 
pay, or overbase pay. The data is summarized on the chart, "SUMMARY OF FY 2000 
OVERTIME AND OVERBASE DATA FOR FCPS FOR PAYROLLS PROCESSED AS OF 
FEBRUARY 23,2000." There were 3,821 people who received regular overtime pay, or a 
little less than half the eligible work force. The amount paid thus far has totaled $2,739,094, 
up somewhat relative to the $2.5 million incurred during the full 12 months of Fiscal Year 
1999. There have been 185,878 hours devoted to regular overtime work this year, the 
equivalent of 89.4 12-month FTE positions. The average amount paid per recorded hour has 
been $14.74. The average total paid per employee has been $717. Sometimes adjustments 
are made after the time sheet deadline to reflect overtime worked in a given pay period. These 
amounts are included in the category labeled, "Manual Adjustments to Overtime." The total 
amount recovered in this fashion was $232,510. Hours worked are not always entered into the 
payroll system when manual adjustments to overtime pay are made, so the recorded hours 
may not be accurate. 

Callback pay affects fewer employees than overtime does, but the total compensation earned 
per affected employee is nearly double. There have been 387 people earning $526,000 regular 
callback pay thus far, for 20,253 hours of work. The amount paid per employee has been 
$1,358, and the amount charged per hour has averaged $25.95. Callback pay is tracked 
separately with respect to issues dealing with community use programs or responses to 



SUMMARY OF FY 2000 OVERTIME AND OVERBASE DATA FOR FCPS 
FOR PAYROLLS PROCESSED AS OF FEBRUARY 23,2000 

Type of Pay 

Overtime 
Manual Adjustments to Overtime 

Callback Pay: 
Regular 
Community Use 
Acts of Nature 

Overbase Pay: 
Regular 
Community Use 
Acts of Nature 

GRAND TOTALS 

Records 

3,821 
491 

387 
123 
155 

4,033 
717 

1,000 

10,727 

Amount 
Paid 

2,739.094 
232,510 

525.565 
62,924 
87,066 

2,822,336 
373,556 
146,726 

6,989,777 

Hours Average Average 
Recorded Amount Amount 

Paid Paid 
Per Per 

Record Recorded 
Hour 






























